that regulatory definition from MSHA Austin Powder
Is not in the position as a contract driller who
comes in and for a fee will drill holes.  Some companies
use contract blasters.  That is a common practice.
Some use contract drillers.  Some use consultants
and a variety of things.  In each Instance normally
there is a charge for those people and they come In
on a contract basis and are paid for'this.  This is
not an arrangement of that type.

I take note of the fact that MSHA considered Austin Powder as an
"Independent contractor" subject to the Act, and in fact assigned Austin
Powder a contractor Identification Number.  While the assignment of such
an Identification number does not Ipso factor bestow "contractor" status
on any company, I find nothing in the record to suggest that Austin
Powder has protested MSHA's characterization of its activities in this
regard. MSHA's Independent Contractor regulations found in Part 45,
Title 30, Code of Federal Regulations, section 45.1 et seq., defines
an "independent contractor" as follows at section 45.2(c):

"Independent Contractor" means any person,
partnership, corporation, subsidiary of a cor-
poration, firm, association or other organiza-
tion that contracts to perform services or
construction at a mine; * * *

Although Part 41, of the regulations dealing with the application
of the requirements of section 109 (d) of the Act that mine operators-
submit certain "legal identity" Information to MSHA does not apparently
cover "independent contractors", Part 45 does.  Further, other regulatory
requirements such as those found in Parts 48 and 50, Title 30, Code of
Federal Regulations, require contractors to comply with certain training
and recordkeeping requirements of the law.  As a matter of fact, in this
case Austin Powder's technical representative Ray Thrusy is an MSHA
certified blasting instructor, and the blaster Lucas testified that he
regularly performed blasting at Doan's mine.  This being the case, I
assume that Mr. Lucas is "MSHA certified" to perform the duties required
by blaster's under Part 77, Title 30, Code of Federal Regulations, and that
Mr. Thrush also has MSHA's stamp of approval to train blaster's In
accordance with MSHA's requirements.

In addition to the foregoing, I take note of the fact that in response-
to my Order directing MSHA to submit any evidence concerning Austin Powder's
history of prior violations, MSHA submitted a copy of a Decision and Order
by Judge Kennedy on November 26, 1980, approving a settlement between
Austin Powder and MSHA providing for the payment of $20,000, for five
violations served on Austin Powder in 1979 for five violations of several
mandatory blasting standards found In Part .56, Title 30, Code of Federal
Regulations. Although a copy of the "compromise settlement agreement"
executed by Austin Powder's counsel Wall and MSHA's counsel contains a
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